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Under some state procedural rules, before a summary judgment may be granted, 10 days' notice must be served upon the adverse 
party, ! or the judgment will be reversed.” A party against whom a summary judgment will be entered must be given adequate 


advance notice and an opportunity to demonstrate why it should not be entered.° Thus, the party seeking summary judgment 
must specifically delineate the basis upon which summary judgment is sought in order to allow the opposing party a meaningful 


opportunity to respond.* The purpose of this requirement is to give the nonmoving party a reasonable opportunity to discover 


and submit opposing material to create a genuine issue of material fact. 


As a general rule, if an attempt is made to bring the motion on for hearing in less time, it should be denied with leave to renew° 


or set for a hearing 10 days from the date of the motion.’ However, a motion for summary judgment will not be denied for 
this reason if it has been argued on the merits, there is no contention of prejudice, and a complete set of affidavits in objection 


to the motion has been submitted.® 
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As a general rule, a trial court may not grant summary judgment sua sponte on grounds not requested by the moving party; 
however, an exception to this general rule exists when a trial court provides the adverse party reasonable notice and an 


opportunity to address the grounds for which the court is considering granting summary judgment.” Entry of summary judgment 
by the court sua sponte is inappropriate if it takes a party by surprise; !” however, the harmless error doctrine applies if a trial 


court fails to give notice and grants summary judgment sua sponte. 1 


CUMULATIVE SUPPLEMENT 
Cases: 


District court has the discretion to grant summary judgment sua sponte, even without notice in certain circumstances. Fed. R. 
Civ. P. 56(f)(1). Jian Yang Lin v. Shanghai City Corp, 950 F.3d 46 (2d Cir. 2020). 


Administrator of swimmer's estate had sufficient notice that district court might grant summary judgment on grounds not raised 
by United States and manufacturers of Coast Guard vessel and its engines, and thus district court acted within its authority in 
sua sponte granting summary judgment on those issues upon acceptance of magistrate judge's report and recommendation that 
recommended as such, in action arising from death of swimmer who was fatally struck by vessel; administrator objected to 
report and recommendation 14 days after it was filed, and district court adopted the magistrate's report and recommendation 
in its entirety almost three months after those objections were filed. Fed. R. Civ. P. 56. Ortega Garcia v. United States, 986 
F.3d 513 (5th Cir. 2021). 


District court erred when it sua sponte granted summary judgment on state inmate's deprivation-of-property due process claim 
against prison officials and correctional officers, where defendants' blanket request for "complete summary judgment on all 
claims," including inmate's due process claims, was insufficient to give notice to inmate, who was proceeding pro se, that his 
property claim was at risk. U.S. Const. Amend. 14; Fed. R. Civ. P. 56(f). Hoard v. Hartman, 904 F.3d 780 (9th Cir. 2018). 


District court erred in sua sponte granting summary judgment in favor of superintendent of public schools, state board of 
education, and board members, in § 1983 First Amendment viewpoint discrimination claim, challenging Arizona statutes that 
led to the elimination of the Mexican American Studies program in public schools; court failed to give prior notice before 
granting summary judgment on the claim, parties did not brief or argue the claim, and court did not review any evidence with 
respect to the claim. U.S.C.A. Const.Amend. 1; 42 U.S.C.A. § 1983; Fed.Rules Civ.Proc.Rule 56(a), 28 U.S.C.A.; A.R.S. § 
15-112. Arce v. Douglas, 793 F.3d 968 (9th Cir. 2015). 


Circuit court's decision to sua sponte grant summary judgment in favor of city and other defendants without the defendants 
having filed a motion requesting such relief, in action brought by several individuals challenging the validity and propriety 
of the installation of parking meters in downtown area, constituted reversible error; given notice of the court's intentions and 
an opportunity to rebut defendants' proof with evidence of their own, individuals might have been able to submit additional 
evidence that indicated that there remained a genuine issue of material fact. Matsukis v. Joy, 2010 Ark. 403, 377 S.W.3d 245 
(2010). 


Trial court could not sua sponte grant summary judgment to defendant county based on sovereign immunity upon its grant of 
summary judgment for county employee based on official immunity without first giving plaintiff notice and an opportunity to 
respond to the issue of waiver of sovereign immunity in negligence action arising from automobile accident at county work site 
along the road. Ga. Const. art. 1, § 2, para. 9. Roberts v. Mulkey, 343 Ga. App. 685, 808 S.E.2d 32 (2017). 


A district court may not decide an issue not raised in the moving party's motion for summary judgment; the party against whom 


the judgment will be entered must be given adequate advance notice and an opportunity to demonstrate why summary judgment 
should not be entered. Rules Civ.Proc., Rule 56(c). Federal Nat. Mortg. Ass'n v. Hafer, 158 Idaho 694, 351 P.3d 622 (2015). 
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Defendant in quiet title action regarding mineral rights, in which district court had apparently held unnoticed hearing on motions 
for summary judgment, was entitled to properly noticed hearing on motions for summary judgment, where defendant had made 
sufficient attempt to schedule a hearing by being in contact with clerk of district court, securing a date, and filing notice of 
hearing. Rules of Court, Rule 3.2(a)(3). Desert Partners IV, L.P. v. Benson, 2014 ND 192, 2014 WL 5454180 (N.D. 2014). 


If a non-movant proves in its motion for new trial that the non-movant had no notice of the summary-judgment motion and 
submission until after the trial court granted summary judgment, this proof does not establish that the trial court erred in granting 
a summary-judgment motion in which the movant showed its entitlement to judgment as a matter of law and nothing indicated 
that the non-movant did not receive notice. Johnson v. Harris County, 610 S.W.3d 591 (Tex. App. Houston 14th Dist. 2020). 


Notices of submission stating that motions for summary judgment would be submitted "after" a certain date did not inform 
non-movant of specific submission date or establish deadline for non-movant's response, and thus notices did not comply with 
summary-judgment rule. Tex. R. Civ. P. 166a(c). Ready v. Alpha Building Corporation, 467 S.W.3d 580 (Tex. App. Houston 
Ist Dist. 2015). 


Ordinarily, in the absence of a written motion for summary judgment by one of the parties, the trial court is not authorized 
sua sponte to grant a summary judgment. State ex rel. National Union Fire Insurance Company of Pittsburgh, Pa. v. Hummel, 
850 S.E.2d 680 (W. Va. 2020). 


[END OF SUPPLEMENT] 
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